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PREFACE

This book is a tribute to Majid Khadduri, written by his friends
and former students. It is testimony to the intellectual inspira-
tion which he has been to two generations of students and
scholars in Washington and elsewhere, and is divided into sec-
tions corresponding to the three principal fields of his own work:

(1) Islamic and international law;

(2) ideas and personalities in the Arab world;

(3) politics and diplomacy in the Middle East.

ISLAMIC AND INTERNATIONAL LAW

Judge Gamal M. Badr’s “Islamic Law and the Challenge of
Modern Times” is a commentary on the need for Islamic law to
adapt to current conditions. He emphasizes the need for ijtihad or
independent judgment and questions the relevance of giyas or
analogy as a means today of evolution of legal doctrine. This
recalls Professor Khadduri’s demonstration that jurists in the
early Abbasid period questioned the equity of giyas and that
al-Shafi‘i, while limiting ijtihad to giyas only, attempted to restrict
its usage to details and to prescribe rules for its employment.

Badr also endorses maslaha or the public interest when it is
consistent with general directives of the shari‘a, in the process
criticizing the Hanbali Najm al-Din al-Tawfi as advocating too
loose an interpretation of maslaha. He specifically cites Khad-
duri’s discussion of al-Tawfi, and although he takes a somewhat
critical view of this jurist, he follows Khadduri’s general approval
of maslaha as “'positive in character, intended to promote general
welfare and reduce social vices” (The Islamic Conception of
Justice, p. 182). Although there are important differences in their
arguments, Badr and Khadduri also share a relatively liberal view
of riba, interest in economic dealings, and both register their
specific approval of the Egyptian Civil Code, which was written
by ‘Abd al-Razzaq al-Sanhuri, whom Professor Khadduri knew
and greatly admired.
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PREFACE

Henry Cattan writes on the ‘“Legal Status of Jerusalem.” Like
Khadduri, he relates international law to situations of conflict.
While never a dominant theme in Khadduri’s work, the Arab-
Israeli dispute appears throughout a book he edited, Major Middle
Eastern Problems in International Law, and in Political Trends
in the Arab World.

James Piscatori’s article on ‘“Saudi Arabia, Culture Change,
and the International Legal Order” is an extension of Khadduri’s
work on classical international law. It argues, first, that there is a
mixture of traditional and modern political and legal perspectives
in Saudi Arabia, just as Khadduri, in Political Trends in the Arab
World, argues of the contemporary Middle East in general; and,
second, that this mixture affects the elite’s attitudes toward
international law. The basic conclusion—that Saudi Arabia is
willingly part of the international legal system—is consistent
with Khadduri’s conclusion that Muslim states are reconciled to
the norms of modern international law.

i

IDEAS AND PERSONALITIES IN THE ARAB WORLD

Ambassador Hermann Eilts, with his customary attention to
detail, presents what we believe will be the definitive account of
Ameen Rihani’s attempt to mediate the conflict between ‘Abd
al-‘Aziz Ibn Sa‘ud and Sharif Husayn in the Hijaz in the period
1919-1925. This complements and fills in the story of Saudi
Arabia that Khadduri tells in his portraits of King Faysal and
Kings Khalid and Fahd. Eilts shows Rihani to be pre-eminently
dedicated to Arab nationalism, naturally a subject of some fasci-
nation for Khadduri.

John Peterson writes on ““Arab Nationalism and the Idealist
Politician: The Career of Sulayman al-Baruni,” an early Libyan
nationalist and political thinker. In calling al-Baruni an idealist
and an intellectual politician, Peterson follows the categorization
used by Khadduri in Arab Contemporaries: The Role of Person-
alities in Politics. Peterson helps to shed light on al-Baruni by
comparing him to a figure of interest to Khadduri as well, ‘Aziz
‘Ali al-Misri.

Viii



PREFACE

Mudhafar Amin and Edmund Ghareeb explain the origins
and political philosophy of the Ahali group, Iraqi social reformers
and political activists who first made their mark in the 1930s. It
is a topic to which Khadduri devoted considerable attention in
Independent Iraq. In addition to this, Amin and Ghareeb rely on
Khadduri’s treatment of Kamil al-Chadirchi, who, while not a
founder, quickly became one of the intellectual guides of the
group. Khadduri’s scholarly interest is not surprising: Ahali
members were of his generation. He was in secondary school
when anti-British nationalist sentiments seized many of his
contemporaries, and, like some of them, he went on to the
ideologically tolerant campus of the American University of
Beirut where, however, their paths were to diverge.

POLITICS AND DIPLOMACY IN THE MIDDLE EAST

Tareq Ismael writes on “The Communist Movements in the
Arab World.” It is a subject to which Professor Khadduri has
turned time and again, particularly in his studies of Iraq. Ismael
refers several times in the course of his exposition to Khalid
Bakdash, head of the Syrian Communist Party, on whom Khad-
duri has offered a full assessment.

George Harris presents a case study of a little understood
episode in Iranian history in which a communist movement
briefly held power in the province of Gilan. This study, in a
specific way, develops themes on the interplay of ideology and
power, communism and nationalism, that are discussed by both
Khadduri and Ismael.

Stephen Grummon writes on “The 1820 Expedition to the
Gulf and the Decline of British Commercial Shipping,”” challeng-
ing the conventional view of motives and results of British
policies in the Gulf. This covers an earlier period than is usually
associated with Khadduri, but his interest in the British role in
the region is seen, of course, throughout Independent Iraq.

It is only fitting that the contributors to this volume have
ties of intellectual and personal friendship to Professor Khadduri.

1X



PREFACE

Gamal Badr and Khadduri have read and admired each other’s
work on Islamic law for years, and there has been a long
association between Khadduri and Henry Cattan. Cattan contrib-
uted a chapter to Khadduri’s joint enterprise with Herbert Lie-
besny, Law in the Middle East, still a standard on the subject.
James Piscatori benefited from Professor Khadduri’s advice on his
doctoral research and now teaches the courses formerly taught by
him at the Johns Hopkins School of Advanced International
Studies (SAIS).

Hermann Eilts is a graduate of SAIS although just prior to
Khadduri’s time. Later, however, he arranged to study Islamic law
under Khadduri. The two have maintained regular professional
and personal contact for many years, not least through the
Shaybani Society of International Law, of which Professor Khad-
duri has been President since 1969. John Peterson’s graduate work
was supervised by Khadduri, and although Mudhafar Amin was
never formally Khadduri’s student, his work on the Ahali group
puts him in Khadduri’s tradition as well. Edmund Ghareeb,
happily, is linked to Khadduri both by the scholarly ties of
research on Iraq and by family ties.

Tareq Ismael came to know Professor Khadduri as a visiting
student at Johns Hopkins and since then has collaborated with
him on various professional projects in the United States and
Canada. George Harris has been Khadduri’s friend for a number of
years and taught with him at the School of Advanced Interna-
tional Studies for more than a decade. The two have served on the
Washington lecture circuit and Middle East Institute committees
together and share a scholarly interest in Ottoman diplomacy.
Stephen Grummon was Dr. Khadduri’s student at Johns Hopkins
and wrote his doctoral dissertation under his guidance.

Majid Khadduri’s association with the Middle East Institute,
the publisher of this volume, has been similarly close. In fact, it
is not an exaggeration to say that almost in tandem the two
established themselves as institutions of Middle Eastern scholar-
ship in Washington and the nation. Professor Khadduri became
the Institute’s Director of Research in 1950, only four years after
it came into existence, and, for the next decade, shaped its
program. He regularly advised the Institute’s founder, George
Camp Keiser, and, in 1960, he was asked to join the Board of

X



PREFACE

Governors. As one would expect of an academic of his stature, Dr.
Khadduri has been principally interested in the publishing side of
the Institute and was chairman of its Publications Committee for
many years. The Institute published two of his own books—
Socialist Iraq: A Study in Iraqi Politics Since the Revolution of
1968 and Arab Personalities in Politics—and he encouraged the
publication of works by other distinguished writers. In 1980, he
became emeritus member of the Board of Governors, but no less
a vigorous supporter of the Institute’s activities.

We and the Institute are pleased to acknowledge, finally, that
several people have been involved in putting this volume to-
gether. Particular thanks should go to Kathleen H.B. Manalo for
her work in collating and editing the various contributions, to
Maria Schoolman for designing the book, to Patricia Dockham for
copyediting the manuscript, and to Richard B. Parker for his
assistance and guidance from beginning to end.

—George S. Harris and James Piscatori
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CHAPTER ONE

The Life and Work of
Majid Khadduri

JAMES PISCATORI

In a career spanning half a century, Majid Khadduri has made
manifest contributions to the study of the Middle East. His
writings on the Islamic law of nations, Arab ideas and personal-
ities, and his native Iraq have assured places in the modern
scholarship of the region. Although obviously the research and
writing took place at different times and places, there is a natural
unity to the corpus, a sense that all along he perceived certain
themes to be enduring and inter-connected: Islamic law elabo-
rates a sophisticated theory of the state and of state-to-state
relations; ideas such as these, but so too others based on far
different premises, have shaped Arab history; extraordinary indi-
viduals, whether by setting goals for a people to achieve, or
nudging these to the side, or even sacrificing them, have turned
the intellectual history of the Arabs into political history. While
scarcely unique, this balancing of religious and legal imperatives
and secular trends, and of ideas and statesmen, makes a favorable
contrast with both the stern juristic commentaries and the
breathless chronicling of great men and deeds found in much of
the contemporary as well as earlier writing of the Middle East.

* * * * *

Majid Khadduri is himself a balance of Eastern and Western
outlooks, having found in the West the tools to make sense of his
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JAMES PISCATORI

own civilization. Like so many of his generation and class, he
gravitated to the American University of Beirut and, no doubt,
found confirmation there of the view that Arabs would be at the
threshold of development if only they acquired the modern skills
which the West could offer. His own interests were not technical
or scientific. But influenced by the nationalist agitation growing
throughout the area—as every university student to some degree
would have been—and specifically by the drive to terminate
Britain’s mandate over Iraq, he recognized that his interests lay in
the larger questions of law, institutions, and political society. He
sought to deepen his understanding of these subjects by doing
graduate work in America, and he was especially fortunate to
have arrived at the University of Chicago when, in the 1930s, it
was the center of American political science. He studied with
distinguished scholars of that discipline—Western political
thought with Charles Merriam, international organization with
Pitman Potter, diplomatic history with Bernadotte Schmitt—and
benefited from the emphasis on rigorous research and precise
writing.

It was Quincy Wright, however, who influenced him the
most. Wright was to make his enduring mark with the publica-
tion of the monumental A Study of War in 1942, but his concern
with the causes and regulation of conflict as well as with the
problems of the Middle East were already apparent when Khad-
duri arrived in Chicago. Researching his book, Mandates Under
the League of Nations,2 Wright traveled widely in the Middle East
and was particularly affected by the French bombardment of
Damascus in October 1925. The conclusion in this case was to
become characteristic of his approach: international law had been
violated and those on the wrong side of the law—this time, the
French—should be held responsible before the international
community.? In the dispute between Turkey and Great Britain
over Mosul, he recognized the possibilities of arbitration, and he
came to regard this as a valuable complement to the formal

1. Chicago: University of Chicago Press, 1942. 2 volumes.

2. Chicago: University of Chicago Press, 1930.

3. “The Bombardment of Damascus,” The American Journal of
International Law, 20, No. 2 (April 1926), pp. 263—280.
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THE LIFE AND WORK OF MAJID KHADDURI

mechanisms of international law.4

With these as signposts, Khadduri acquired his knowledge of
the connection between international law and politics and their
roles in situations of conflict, and did his doctoral research on the
Islamic law of war and peace. Unlike many students returning
home from education in the West, he went back to Iraq apprecia-
tive of how much the experience in Chicago had taught him of
law and politics, but also conscious of how much more he needed
to learn of Islamic law. While teaching such modern subjects as
the Constitutional Law of Iraq and Treaties in the Law College
and Political Science and Modern History at the Teachers’ Col-
lege (later, the College of Arts and Sciences of Baghdad Univer-
sity), he determined to read in the classical texts of Islamic
jurisprudence. This he did alone, or, as when he read al-Shafi‘i’s
Kitab al-Risala fi Usul al-Figh [Epistle on the Sources of Juris-
prudence), under the guidance of Taha al-Rawi, Secretary to the
Council of Ministers and a distinguished jurist.

It was also during this period that Khadduri came into
contact with a figure of some consequence for the development of
law in the modern Middle East, ‘Abd al-Razzaq al-Sanhuri
(1895-1971), dean of the Law School in Cairo. They met in 1936
when unhappy circumstances brought al-Sanhuri to Iraq: as a
member of the “Sa‘dist” faction of the Wafd Party opposed to
Nahhas Pasha, he was obliged to accept, and fortunate to have
been offered, the deanship of the Law College in Baghdad when
Nahhas came to power in Cairo. Khadduri, as local secretary of
the PEN Club, the international writers’ club, invited him to
speak, and from then on they were intermittently to meet.
Al-Sanhuri, having gone back to Cairo when the political climate
improved, returned to Baghdad once Nahhas, in 1943, became
Prime Minister again. It was then that he completed the work
begun in 1936 and drafted the Iraqi Civil Code, which, like the
Syrian and Egyptian codes of 1949, was a blend of the Majalla (the
Ottoman codification of Hanafi law) and of European civil law.
While believing that al-Sanhuri never built a solid theoretical

4. “The Mosul Dispute,” The American Journal of International
Law, 20, No. 3 (July 1926), pp. 453—464.
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JAMES PISCATORI

bridge between Islamic and Western law,5 Khadduri regrets none-
theless having missed the opportunity to work with him on the
formulation of this draft, which finally became Iraqi law in 1951.

But Khadduri was not to lack for practical experience. In the
period when Rashid ‘Ali al-Gaylani dominated the government
(1940-1941), he assisted the Foreign Ministry with the prepara-
tion of a “white book.” This set out Iraq’s position in the dispute
over the disposition of its internal affairs with Britain that
culminated in the Anglo-Iraqi war of May 1941. Later Khadduri
was a delegate to one of the great international convocations of
our age, the San Francisco Conference of 1945, which drew up the
Charter of the United Nations. Second to Fadil al-Jamali, then
Director-General of the Foreign Ministry and later Prime Minis-
ter (1954, Khadduri helped to represent Iraq in the committees
concerned with the questions of trusteeship and regional arrange-
ments. He was, in addition, sole Iraqi representative to the
important committee dealing with what became Chapter VI, the
Charter’s provisions on the peaceful settlement of disputes. He
could well have made a success of a diplomatic career and,
indeed, was invited to set out on this path by Tawfiq al-Suwaydi,
Foreign Minister in 1940 and later Prime Minister (1946).

Khadduri was committed, however, to the scholarly life, and
it was the opportunities which American universities afforded in
this regard that, once and for all, attracted him away from
government and from Iraq. Visiting professor at the University of
Indiana in 1947-1948 and at the University of Chicago in
1948-1949, he moved to Washington in 1950 and joined the
School of Advanced International Studies of The Johns Hopkins
University. There, for slightly over the next quarter-century, he
taught hundreds of students, many of whom became diplomats
and academics of note both in the United States and in the Middle
East.6

5. The Islamic Conception of Justice (Baltimore: The Johns Hopkins
Press, 1984), pp. 207-209, especially note 16, p. 209. Also see Political
Trends in the Arab World: The Role of Ideas and Ideals in Politics
(Baltimore: The Johns Hopkins University Press, 1970), pp. 239-241.

6. He dedicated the book he edited, Major Middle Eastern Problems
in International Law (Washington, D.C.: American Enterprise Institute

6



THE LIFE AND WORK OF MAJID KHADDURI

* * * * *

Majid Khadduri has been as productive a writer as a teacher,
and, in many ways, his works on the Islamic law of nations have
been the most compelling of his writings. From the earliest book,
The Law of War and Peace in Islam,” to the most recent, The
Islamic Conception of Justice, Khadduri has substantially ad-
vanced our knowledge of Islamic legal and political theory in the
domain of international relations. Others, of course, before him
had studied it and presented it to a Western audience; Najib
Armanazi, for example, described the basic principles,® and al-
Sanhuri advocated transforming the institution of the caliphate
into a kind of League of Nations system.® One can also certainly
say that Khadduri’s work in this area deals with more general
aspects of Islamic law and philosophy; this is particularly true of
The Islamic Conception of Justice. Yet the fact remains that his
work on Islamic international law has become the standard
scholarly formulation and, because written in English, the means
by which a wide audience has gained an appreciation of the
subject.

The erudition of these writings is based on a broad reading of
the classical and medieval texts, and also on Khadduri’s ability to
compare and contrast the ideas gleaned from them with Western
categories of thought. He shows, for instance, how the jihad is
similar to the European Christian concept of bellum iustum
because there are clear guidelines as to how and when fighting in
a just cause may legally occur. Yet it is also unique because,
following Islam’s imperative of universalism, it is a permanent
state of warfare with the ideological enemies of Islam, particu-
larly the polytheists.10 Taking it one step further, he shows how

-

for Public Policy Research, 1972), to these students.

7. London: Luzac and Company, 1941. This was revised and ex-
panded, published as War and Peace in the Law of Islam (Baltimore: The
Johns Hopkins Press, 1955).

8. Les Principes Islamiques et les rapports internationaux en temps
de paix et guerre (Paris: Picart, 1929).

9. Le Califat: son évolution vers une Société des Nations Orientales
(Paris: Paul Geuthner, 1926).

10. War and Peace in the Law of Islam, chapter 5; The Islamic
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JAMES PISCATORI

it would be wrong simply to conclude that jihad is synonymous
with offensive war, for that would overlook that the doctrine
changed as political conditions changed. As the Islamic empire
came to face more powerful enemies abroad and disorder at home,
jihad became a defensive concept. By the fourteenth century, in
Ibn Taymiyya’s formulation, any other kind of jihad than self-
defense against the aggression of the infidels was thought to be
tantamount to what the Qur’an specifically prohibits—religious
compulsion.!! When dealing with another area, treaties, Khadduri
shows how the idea of pacta sunt servanda (compacts must be
honored) is intrinsic—and central—to the Islamic law of nations,
just as it is to Western contract law.12

The reader may feel that not all such comparisons are as
helpful. Given that jihad is a permanent state of warfare between
Islam and polytheism, for instance, one might wonder if it can
also be thought of as “litigation” between them.!3 Moreover, it
may be felt that he does not rely on all the schools of law
equally.'# But these are minor objections when set against the
comprehensive learning of his analysis as a whole.

All would surely agree that he is correct to focus as much
attention as he does on the contributions of Muhammad ibn
al-Hasan al-Shaybani (750-804). By translating and explaining his
siyar, Khadduri demonstrates that the Islamic law of nations is
really found in jurisprudential writings such as these, and not
simply in the Qur’an or traditions of the Prophet. Noting how
al-Shaybani was the first Muslim jurist to deal with the subject in
a precise and deliberate manner and that he did so over eight
centuries earlier than the major European exposition of the
subject, he concludes, not unreasonably, that it does al-Shaybani

Conception of Justice, pp. 164-167.

11. The Islamic Conception of Justice, pp. 168—170.

12. War and Peace in the Law of Islam, p. 204.

13. Ibid., p. 59.

14. This is the criticism of the Saudi intellectual Abdul-Hamid Abu
Sulayman in his doctoral dissertation, “The Islamic Theory of Interna-
tional Relations: Its Relevance, Past and Present” (University of Penn-
sylvania, 1973), for example pp. 36-42.
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THE LIFE AND WORK OF MAJID KHADDURI

less than justice to refer to him as the Grotius of Islam.15

Khadduri’s concise and structured presentation of Muslim
thinking on the law of nations over the centuries is a major
contribution to the literature of Islam, but there are implications
for the study of international law as well. Many international
lawyers since the end of the Second World War have preoccupied
themselves with looking for the basis of a truly world-wide law,
and it is in the hope that comparative studies will advance this
cause that Khadduri set out on his work: “To draw on experiences
of an increasing number of other nations is as logical as it is
pragmatic, for diversity of experience serves the common inter-
ests of an expanding community of nations.”’16

If indeed it was ever welcome, this message, particularly
since the Iranian hostage crisis when Islam was made to seem
antithetical to the general legal order, has scarcely been taken to
heart. Yet it would seem from what Khadduri has to say that
Islam, when viewed from the longer perspective, has much to
offer: its encounters with Christianity, sometimes violent and
sometimes amicable, suggest the possibility of divergent ideolog-
ical orders coexisting; unlike the traditional law but rather like
the emerging law of human rights, it puts the individual at the
center of things; and as a moral code—as opposed to a religious or
ideological code—it encourages tolerance and humanitarianism,
especially at times of conflict.’” This would not be everyone’s
view of Islam, but he does draw his conclusions from his
empirical evidence and in the end, like all good scholars, makes
us appreciate the complexity of his subject.

In a second major area of contribution, Khadduri has written
extensively on important ideas and personalities in the Arab
world. If not exactly like al-Muzani who claimed to have read

15. The Islamic Law of Nations: Shaybani’s Siyar (Baltimore: The
Johns Hopkins Press, 1966), p. 57.

16. Ibid., p. xii.

17. Ibid., pp. 68—69. Also see ““The Islamic System: Its Competition
and Co-existence with Western Systems,” Proceedings of the American
Society of International Law (1959), p. 52. For similar conclusions about
the role of justice, see The Islamic Conception of Justice, pp. 231-232.
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al-Shafi‘i’s Risala 500 times with profit,1# Khadduri has returned
again and again to this book which he read first as a young
lecturer in Baghdad. He sees it as the most comprehensive
treatment of usul al-figh, the study of the sources of jurispru-
dence. In introducing his English translation of it, he points out
that the preoccupation with the Prophet’s sunna or traditions led
al-Shafi‘i{767-820) to restrict independent reasoning (ijtihad) to
reasoning by formal analogy only (giyas). However well-inten-
tioned this may have been, Khadduri says, the effect was to
idealize the law as “a perfect legal order”” and thus to give vent to
taqlid or imitation of precedent,® over the centuries creating not
perfection but legal rigidity and stagnation.

Just as ideas affect the development of history, historical
conditions sometimes affect the development of ideas. In The
Islamic Conception of Justice, Khadduri shows this to be the case
of the development of the various meanings of justice. The early
debate between voluntarism (gadar) or free will and involuntar-
ism (jabr) or predestination, and on whether man was responsible
or not for his unjust acts, was greatly influenced by the political
circumstances of the age. The ruling Umayyads (661-750) saw in
jabr—i.e., the question of human responsibility for one’s acts
does not arise because everything, including ‘“the drama of
history,” is the product of God’s will—validation of the status
quo and of their own right to rule. By way of contrast, the
Kharijites and Shi‘a, political opponents of the Umayyads, argued
for gadar: because men are free to choose, those who choose
injustice have no right to rule over others.20

Khadduri is right to see the debate over social justice as the
most important in our own time. In Political Trends in the Arab
World, he argues that both a “revivalist’” and a “collectivist”
response to the problems of modernization have emerged among
the Arabs. In the late nineteenth century and early twentieth
century, people such as Jamal al-Din al-Afghani (1839-1897) and
Muhammad ‘Abduh (1849-1905) set revivalism into motion by

18. Islamic Jurisprudence: Shafii’s Risala (Baltimore: The Johns
Hopkins Press, 1961), p. 42.

19. Ibid., pp. 42-43; also see pp. 288, 304-306.

20. The Islamic Conception of Justice, pp. 23-27, quotation at p. 25.
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THE LIFE AND WORK OF MAJID KHADDURI

creatively looking for ways to reconcile Islam and reason, religion
and science, but groups such as the Muslim Brotherhood derailed
the process, advocating instead ‘‘the re-establishment of princi-
ples and practices no longer compatible with modern conditions
of life.” In reaction to this, leftist, mainly secular, ideologies of
collectivism developed.2! This was a natural conclusion for
Khadduri to draw given that, when writing the book in the late
1960s, Nasirism and, to a lesser extent, Ba‘thism appeared pre-
dominant and the Brotherhood’s politics had taken a violent turn.

But from the perspective of a decade later and with the
example of Ayatullah Khumayni now in mind, Khadduri’s inter-
pretation in The Islamic Conception of Justice is more subtle and
theoretically suggestive. In this book, revivalists can be “Ratio-
nalists,” such as al-Afghani or ‘Abduh, or “Revelationists,” such
as the Brotherhood or Khumayni. Yet the line is not so clearly
drawn between them: the Brotherhood, for example, is seen as an
intellectual, though a somewhat wayward, descendant of al-
Afghani and ‘Abduh and as attempting in its ideology to keep “a
balance between freedom and equality.””22 More importantly, all
must now contend with Islamic versions of collectivism. Al-
though a satisfactory synthesis, such as “Islamic equilibrium”
(al-takaful al-ijtima‘i) might one day be, has yet to come into
existence, collectivist criticisms of free enterprise and private
property and notions of distributive justice have found a place in
the contemporary dialogue of Muslims. Khadduri stands on
fertile ground when he concludes that rather than it being a
betrayal or deviation, this is part of “the process of accommoda-
tion and the assimilation of foreign elements.” Seen in the larger
perspective, then, ostensibly conflicting ideas such as revivalism
and collectivism, or rationalism and revelationism, are not anti-
thetical but, rather, complementary.23

One must add to this sophisticated view of the role of ideas
in history his analysis of the relationship between ideas and

21. Political Trends in the Arab World, chapters 4 and 5, quotation
at p. 87.

22. The Islamic Conception of Justice, pp. 196227, quotation at p.
221.

23. Ibid., pp. 227-229, quotation at p. 228.
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individual thinkers and doers. He explores this relationship in
two books, Arab Contemporaries: The Role of Personalities in
Politics?* and Arab Personalities in Politics.25 He personally
knew many of the individuals he writes about,26 but is able to
remain the discerning analyst. He employs different schemes in
each book, but neither is used as a blunt instrument to bludgeon
the data into some artificial order. He seems, in fact, somewhat
uncomfortable with his own typologies?” and wisely lets the
individuals themselves emerge.

In the end, it matters less that a particular man is an
“idealist,” “‘ideologue’” or ‘realist,”’?8 or, indeed, a ‘‘monar-
chical,” “military” or “centralizing” leader?® than that Khadduri
firmly ties him both to his ideas and to the circumstances which
formulated his thinking and defined his place in the world. This
is exactly what he does in Political Trends in the Arab World, but
here the approach is explicitly identified. Calling it “empirical
idealism,’’30 he means that ideas cannot be dissociated from
action any more than the man can be dissociated from his
circumstances; they are connected of course.

This sense of “‘the man-in-the-circumstances’’3! is consis-
tently found in Khadduri’s writings on politics and diplomacy—

24. Baltimore: The Johns Hopkins University Press, 1973.

25. Washington, D.C.: The Middle East Institute, 1981.

26. For example, of the seven individuals studied in Arab Personal-
ities in Politics, Khadduri personally interviewed five, and he knew a
significant number of intellectuals discussed in Political Trends in the
Arab World.

27. He says with hindsight, for example, that the structure of Arab
Contemporaries ‘needs to be recast’’: Arab Personalities in Politics, p. 8.

28. Arab Contemporaries: The Role of Personalities in Politics, pp.
3-4.

29. Arab Personalities in Politics, p. 12.

30. Arab Contemporaries: The Role of Personalities in Politics, p. 3;
Arab Personalities in Politics, p. 13. Khadduri says here (p. 13) that
although he may not have used the term “empirical idealism’’ before
Arab Contemporaries, "I have always tried to apply it in earlier studies
on the contemporary Arab World.”

31. Arab Contemporaries: The Role of Personalities in Politics, p.
228.
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the third area of his contributions. His Modern Libya: A Study in
Political Development3? demonstrates the absolutely crucial role
that Sayyid Idris al-Sanusi (r. 1951-1969) played, first, in gaining
independence for Cyrenaica from the Italians and, then, in win-
ning the support of the Tripolitanians for a united Libya. Reli-
gion, in particular the Sanusi revivalist movement, helped to
create nationalist sentiment, and much as Mu‘ammar al-Qadhd-
hafi might regret it, a ‘‘nationalist” hero such as ‘Umar al-
Mukhtar (1862—-1931) fought in the Sanusi cause.3? Khadduri also
highlights the diplomatic history of Sayyid Idris and other Libyan
leaders who, by pitting one great power against another, won
complete independence for Libya and avoided the intermediate
stage of a trusteeship under the new United Nations system.34
Khadduri’s major contribution in this area of politics and
diplomacy are his studies of modern Iraq. His origins and his
employment both in the university and occasionally in govern-
ment gave him the vantage point from which to mount these
studies, and his formal training in the West gave him the
discipline of dispassionate observation which he needed to carry
them out. He benefited too from the immense learning and
intellectual friendship of ‘Abbas al-‘Azzawi, the distinguished
historian and author of an important book on Iraq, Tarikh al-‘Iraq
Bayna Ihtilalayn [The History of Iraq Between Two
Occupations).35 Khadduri’s Independent Iraq: A Study in Iraqi
Politics Since 193236 and Republican Iraq: A Study in Iraqgi
Politics Since the Revolution of 195837 are models of meticulous
research, together giving a picture of Iraq from the 1920s to the
1960s and filling in an emormous void in the literature of Middle
Eastern history and politics. Socialist Iraq: A Study in Iraqi

32. Baltimore: The Johns Hopkins Press, 1963.

33. Ibid., pp. 23-25.

34. Ibid., chapter 5.

35. Baghdad: Matba‘at Baghdad, 1353-1376 A.H./1935-1956. 3 vol-
umes.

36. London: Oxford University Press, 1951. This was revised and
expanded, published as Independent Iraq: A Study in Iraqi Politics from
1932 to 1958 (London: Oxford University Press, 1960).

37. London: Oxford University Press, 1969.
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Politics Since the Revolution of 1968,38 which is based on many
direct interviews of Iraqi officials, takes the story through the
1970s.

These largely tell the history of military involvement in
politics. In the period from independence in 1932 to the revolu-
tion in 1958, the military’s overriding commitment was to the
unity of the nation-state; ideology played a secondary role.3° But,
as Khadduri shows, after 1958 and even though the military had
seized power, factionalism developed in tandem with factional-
ism among civilians. Iraqi politics became polarized, the actors
all in principle Arab nationalists but in reality divided into
bitterly opposed camps over union with Egypt and Syria and
cooperation with the Ba‘thists and communists. After the Ba‘th-
ists, in 1968, decisively came to power, they resolved to subject
the military to civilian rule and were able to do so, in part,
because of the prestige that Ahmad Hasan al-Bakr (r. 1968-1979)
had in military circles. But Khadduri’s studies remind us that
older military men do not really dominate: younger, nationalist
military officers in Iraq used Brigadier Bakr Sidqi (r. 1936-1937) to
assert their own power in the coup d’état of 1936, much as the
Free Officers in Egypt used Major-General Muhammad Najib |r.
1952-1954) to make the revolution of 1952.

* * * * *

Majid Khadduri’s work, in the end, stands or falls on the basis
of its empirical exactitude and analytical rigor. Both have been
impressively high. But, in addition to these, a personal voice is
sometimes heard that makes one see the author as the Liberal
man of letters. Balancing East and West in his own life, time after
time he proposes tolerance and reconciliation as the way out of
ideological and political impasses. Thus, as we have seen, he
thinks that Islam as a code of morality, but not as religious

38. Washington, D.C.: The Middle East Institute, 1978.

39. “The Role of the Military in Iraqi Society,” in Sydney Nettleton
Fisher (ed.), The Military in the Middle East (Columbus: Ohio State
University Press, 1963), p. 47.

40. Independent Iraq, pp. 78-82; Socialist Iraq, pp. 21-24, 69-71,
75.
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dogma, can contribute to the development of a moderate inter-
national system. Of the central Arab-Israeli problem, he believes
that only when the national ideologies of both sides are re-
nounced, and replaced by the “the principles of accommodation
and consent’”” within a bi-national Palestine, can there be peace.4!
With regard to a new penal code for Egypt, he argues, if only it
could combine ““the best elements from Islamic and Western
standards,” it would be an example to the whole Muslim world, 42
and if social justice in general is to prevail, the principle of
egalitarianism must be balanced by that of individual freedom.*3
Finally, he feels that although the military might carry out
necessary reforms, there is the grave risk of its perpetuating itself
in power and destroying the possibility of democratic govern-
ment. Democracy is “‘the safest way towards ultimate stability
and progress,” and to ensure this, the Middle Eastern peoples
must be educated into accepting the idea of constitutional limi-
tations on arbitrary rule.4+

Ironically, Khadduri’s eagerness to see balance and harmony
prevail sometimes leads him to minimize the force of his own
conclusions. For example, he says that Islam in the twentieth
century has “completely reconciled” itself to the Western secular
order,%s yet he shows how basic differences, such as on the
concept of human rights and generally on the role of the individ-
ual, remain.4¢ He fastens on to accommodation and reconcilia-

41. Political Trends in the Arab World, pp. 281-288, quotation at p.
287.

42. The Islamic Conception of Justice, p. 216.

43. Ibid., pp. 223-224.

44. “The Role of the Military in Middle East Politics,” The Ameri-
can Political Science Review, 47, No. 2 (June 1953), p. 524.

45. "The Islamic System: Its Competition and Co-existence with
Western Systems,” p. 51. Cf. The Islamic Law of Nations: Shaybani’s
Siyar, p. 67; and War and Peace in the Law of Islam, pp. 293-296.

46. Even in his most recent book, The Islamic Conception of
Justice, where he explicitly deals with Khumayni (pp. 224-227) and
Muslim views on the evolving law of human rights (Appendix), he
concludes: “Islamic as well as other states have accepted the principle
that religious doctrines should be separated from the standard of justice
in international relations.” (p. 229)
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tion where others see differences and conflict, but whether or not
the broader currents of Islamic history are with him, there is no
doubt that a steady vision such as his has the salutary effect of
forcing us to re-examine basic assumptions. Certainly, as Khad-
duri says of the distinguished Egyptian liberal Ahmad Lutfi
al-Sayyid (1872-1963), one may say of Khadduri: he has insisted
on applying reason and intellect to everything he has done, and
what holds him in high regard is “the consistency throughout his
life of his moral and intellectual attitudes.”’+7

47. Arab Contemporaries: The Role of Personalities in Politics, p.
192.
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CHAPTER THREE

Islamic Law and the
Challenge of Modern Times*

GAMAL MOURSI BADR

ISLAMIC LAW IN CRISIS

Of late, Islamic law has been facing a crisis both in countries
where it has been, uninterruptedly and exclusively, the law of the
land for fourteen centuries, and in countries where since the
mid-nineteenth century it has had to give way to Western-type
codifications in many areas of the law. Awareness of the crisis is
enhanced in the latter countries by a recent popular demand for a
return to the application of Islamic law in all areas. Yet even in
those countries where Islamic law has remained in exclusive
application, the need to regulate new types of transactions and
economic situations not specifically provided for in classical
Islamic law poses critical problems.

The roots of the crisis go back to the fourth century of the
Islamic era (the tenth century AD) when a consensus emerged
among Sunni jurists that all the rules of Islamic law had been
fully and definitively expounded. These jurists agreed that there

*This paper is a revised version of the author’s address at the annual
meeting of the Shaybani Society of International Law, held on September
28, 1985, in Washington, D.C.
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was no further need for exercising independent reasoning (ij-
tihad) to formulate new rules of law. This is what came to be
known in Sunni Islam as the “closing of the door of ijtihad.”
Although exceptional talent and innovative spirits existed in
subsequent generations of jurists, they remained an uninfluential
minority. By and large, the Sunni scholars of Islamic law stag-
nated and were unable to meet changing social conditions. The
output of juristic scholarship assumed a non-original and com-
mentatorial character. That was especially important because of
the absence of a separate lawmaking process. In classical Sunni
conception, formulation of the rules of law is the responsibility of
the jurists alone. No legislative power is vested in the state and
the judges merely apply the law; no legal norms are created
through judicial precedent.

As the Muslim world was confronted with the challenges of
modernization in the last century, the ossified and static condi-
tion of its law was one reason why some Muslim countries opted
for the easy way out of the problem by adopting codes on the
European model in certain areas of the law. In those countries,
the crisis was compounded by a duality of legal education and
practice. Separate law schools, separate courts, and a separate
legal profession were created to deal with the teaching and
application of the new Western-type legislation. Islamic law
became only one of several subjects taught at the new law schools
and, for both scholars and practitioners, it lost importance except
in the area of family and inheritance law, where it continued to

apply.

RESPONSES TO THE CRISIS

Response to the crisis was neither immediate nor forceful.
Over fifty years from the time European codes were introduced in
the nineteenth century, a new interest in the study of Islamic
law, in the areas where it had been displaced by modern legisla-
tion, began to assert itself slowly and gradually among the faculty
and students of the new law schools. They began to take a fresh
look at those areas of Islamic law and no longer cared much about
the traditional rigid separation of the various schools (madhahib)
of law. Islamic law was now considered an integrated whole and
there was no compulsion to restrict oneself to any one particular
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school.! This electicism and inter-school fertilization was evi-
dent in the amendments to family law that were introduced in
Egypt in the 1920s. The revival of Islamic legal studies also
benefited from a comparative approach, where the principles and
rules of Islamic law were compared to corresponding principles
and rules of other legal systems, thus shedding more light on the
former and proving their lasting merit and relevancy under
present-day conditions.

A milestone in the slow process of reasserting the shari‘a
(Islamic law) in those areas of the law where its application had
been discontinued is the Egyptian Civil Code of 1949 and its
progeny of civil codes in other Arab countries. The code contains
a definitive shari‘a input and, more importantly, designates the
shari‘a as a supplemental source of legal norms. This does not
only mean that gaps in the code are to be filled by rules of Islamic
law. It also means that interpretation of the provisions of the code
is to be carried out in the light of the principles and rules of
Islamic law. This tendency is reinforced by the fact that the judge
and the interpreter are cautioned against the use of foreign
sources in understanding and interpreting the provisions of the
code.2

More recently, new constitutions or constitutional amend-
ments in several Muslim countries have proclaimed the shari‘a
the principal source of legislation. Concurrently with the adop-
tion of those provisions or closely following upon it, there has
been an increasingly vocal demand, mostly by lay citizens, that
the existing laws, perceived as being of foreign origin, be abro-
gated in favor of an immediate return to the application of the
classical shari‘a. This popular demand focuses on the restoration
of the corporal punishments (hudud) in criminal cases and on a

1. ‘Abd al-Razzaq al-Sanhuri, al-Wasit fi Sharh al-Qanun al-Man-
dani, (Cairo: Dar al-Nahda al-‘Arabiyya, 1981), vol. 1, p. 70; Gamal M.
Badr, al-Niyaba fi'l-Tasarufat al-Qanuniyya (Cairo: Al-Hay’ah al-Mis-
riyya al-‘Amma li’l-Kitab, 1980), p. 22; Muhammad Mustafa Shalabi,
al-Madkhal 'l Figh al-Islami (Beirut: Al-Dar al-Jami‘yya, 1985), p. 156.

2. Travaux préparatoires of the Egyptian Civil Code, vol. 1, p. 133;
al-Sanhuri, AI-Wasit, pp. 73-79.
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strict ban on riba (interest) in civil and commercial transactions.3
It represents one of two distinguishable responses to the crisis of
the shari‘a. The first response is characterized by atavistic emo-
tionalism and champions the shari‘a simply because it reflects
the ways of the forefathers; it does not admit that the shari‘a
needs to evolve with the times. Most of the proponents of this
trend know very little of the shari‘a as a legal system and even
less of the existing laws that they are opposed to maintaining.
Theirs is an emotional, non-rational approach to the problem.
The second response to the challenges confronting Islamic
law in our times may, by contrast, be described as enlightened
rationalism. The proponents of this trend hold that the shari‘a’s
claim to excellence as a legal system is based on objective
grounds and believe it to have the intrinsic potential to undergo
necessary changes without loss of its Islamic character. Their
indispensable premise is that the process of independent and
innovative formulation of new rules of law which are derived
from the original sources (ijtihad) must be resumed, and that
nothing precludes such an exercise by present-day jurists. In fact,
opposition to the so-called closing of the door of ijtihad and a irm
position in favor of resuming the process have come to be
generally endorsed at the level of individual scholarship.4 They

3. Criminal law is outside the scope of this paper and deserves a
separate treatment. The question of riba will be briefly addressed below.

4. The closing of the door of ijtihad was never a position unani-
mously accepted by Muslim jurists. The reason for this is quite simple: a
law that ceases to evolve would be incapable of meeting the social and
economic needs of society. The shari‘a being, according to the well-
known maxim, “appropriate to all times and in all places,” it owes it to
itself to evolve constantly in order to adapt to the changing circumstances
of Islamic society. Thus, both in the past and in the modern era, the most
illustrious of Muslim jurists have vehemently refuted the assertion that
the door of ijtihad has been closed. Ibrahim ibn Musa al-Shatibi (d. 790
A H./1388), in his authoritative work, al-Muwafaqat fi Usul al-Shari‘a
(Cairo: al-Maktaba al-Tijariyya al-Kubra, 1975), expresses the idea of the
necessary continuity of ijtihad in this concise formula: “Ijtihad cannot
cease except at the end of the world when man’s subjection to the Law
will cease” (vol. 4, p. 89). Al-Suyuti (d. 911 A.H./1505) devoted a
monograph to the question. Its title clearly indicates the contents: Kitab
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have also become the stated policy’ and the view held by
collective academic bodies.5

THE NEED TO WORK WITH EXISTING LAWS

Present-day Islamic jurists of this second persuasion put
emphasis on the need for the serious study of figh (the science of
Islamic law) and of usul al-figh (Islamic jurisprudence), on the

al-Radd ‘ala man Akhlada ila’l-Ard wa Jahila anna’l-Ijtihad fi Kull ‘Asr
Fard [Reply to One Who Prefers the Least Effort and Ignores the Fact that
Ijtihad is Imperatively Necessary at All Times] (Beirut: Dar al-Kutub
al-Ilmiyya, 1983). Muhammad ibn ‘Ali al-Shawkani (d. 1255 A.H./ 1839)
in his book Kitab Irshad al-Fuhul ila Tahqiq al-Haqq min ‘IIm al-Usul
(Cairo: Muhammad Amin al-Khanji, 1909), refuted the false proposition
according to which contemporary jurists can no longer acquire the high
qualifications that allowed the jurists of the classical era to exercise
ijtihad. He explains that ijtihad has become infinitely easier than in the
past because of the progress made in the Qur’anic sciences and in the
science of hadith, and because of the publication of the compilations of
juridical science (cited in Zakariyya al-Birri, Usul al-Figh al-Islami (Cairo:
Dar al-Nahda al-‘Arabiyya, 1979), p. 320, note 1). In our own time, the
rejection of the purported closing of the door of ijtihad has become so
common everywhere that it is difficult to cite all the jurists who defend
the continuity of ijtihad. Some examples are:

_ Muhammad Rashid Rida (d. 1935), cited in Hamid Enayat, Modern
Islamic Political Thought (Austin: University of Texas Press,
1982), p. 70. Rida considered ijtihad “'an imperative attribute of all
legal thinking” (p. 81).

__Muhammad Mustafa al-Maraghi (Shaykh of al-Azhar in the 1930s,
d. 1945), Buhuth fi’l-Tashri‘ al-Islami (Cairo, 1927), pp. 10-11
(cited in al-Birri, Usul al-Figh, p. 326).

__Mawlana Muhammad ‘Ali (famous Muslim jurist of India, d.
1931), The Religion of Islam (Cairo: The Arab Writers, Publishers
and Printers, n.d.), pp. 112-114, under the title “The Gate of
Jjtihad is Still Open.”

— Muhammad Muhammad al-Madani, in a 1942 article reproduced
in al-Dawha (monthly review published in Qatar), January 1986,
pp. 101-103.

—Al-Birri, Usul al-Figh, pp. 326-330.

—Shalabi, al-Madkhal, pp. 156-157 and note 1.
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advisability of reviewing the existing laws in order to relate their
provisions to the principles and rules of the shari‘a, and on
interpreting the existing laws in the light of the principles of the
shari‘a so as to bring them even closer to it. They do not concur
in the demand that existing codes be summarily abrogated in
favor of what is perceived as an immediate return to the applica-
tion of the shari‘a.

In fact, several considerations militate against an immediate
wholesale discarding of the current codes. First, there is the need
for a prior sustained exercise in ijtihad to fill the gaps between
classical Islamic law and the current requirements of social and
economic life in the Muslim world. These gaps resulted, obvi-
ously, from the early discontinuation of the process of ijtihad, by

—XKhalid Muhammad Khalid, in al-Wafd (Cairo weekly], May 23,
1985, p. 7.

—Al-Sadiq al-Mahdi (well-known Sudanese legal scholar and cur-
rently Prime Minister of Sudan), in al-Mustagbal (Arabic weekly
published in Paris), June 1, 1985, p. 53, and in al-‘Arab (daily
published in Qatar), June 8, 1985.

—Yusuf al-Qaradawi, in al-Dawha, January 1985, pp. 8-11, and
February 1985, pp. 6-11.

—AIl-Habib Belkhoja (well-known Tunisian legal writer and Mufti of
the Tunisian Republic), in al-Umma (monthly review published
in Qatar), November 1985, pp. 66 and 69b.

—'Abd al-Munaym al-Nimr (former Minister of Awqaf in Egypt),
al-Ijtihad (Cairo: Dar al-Shuruq, 1986).

—Jad al-Haq ‘Ali Jad al-Haq (currently Shaykh of al-Azhar and
former Mulfti of Egypt| is writing a book on “jjtihad and contem-
porary developments.” See al-Ahram, February 7, 1986.

In summing up ancient and contemporary Islamic legal thinking,
Enayat writes in his above cited book that ijtihad “had never in practice
been totally abandoned among Muslims of any description” (p. 160).

5. In June 1983 Kin Fahd of Saudi Arabia publicly called for an
international conference of Islamic jurists to update the shari‘a through
rigorous ijtihad.

6. The first conference (1964) of the Academy of Islamic Studies,
cited in al-Birri, Usul al-Figh, pp. 328-329; the Figh Academy of the
Muslim World League in Mecca announced in February 1985 that ijtihad
should be set in motion to tackle new issues and problems unheard of in
the old days.
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which alone Islamic law can progressively develop. Second, the
level of scholarship among the majority of present-day Islamic
jurists, who were trained exclusively in the old-type educational
institutions, is unacceptably low. Most of them are hardly aware
of the needs of the economic life of society or of the workings of
new types of business transactions not regulated by classical law.
The legal framework that they propose for these new situations is
glaringly inadequate. An example of this inadequacy is the poor
quality of recent draft codes drawn up by committees created in
Egypt when the popular demand for a return to the shari‘a was at
its highest.

Third, the majority of lawyers in the Arab world attach great
value to the current Egyptian Civil Code. When enacted in 1949
this code was heralded as the harbinger of a Uniform Arab Civil
Code, and has in fact been adopted by six other Arab countries. In
the view of many lawyers, it contains nothing un-Islamic. As
such, it has come to be considered a precious part of the Arab
legal landscape and a potential factor for unity, which is dear to
all pan-Arabists. The prospect of this code and the others modeled
after it being abandoned in the cavalier fashion proposed by the
adherents of the atavistic emotional approach is viewed with
decided aversion. Because Islamic law is not a monolithic system
and considerable diversity of opinion on details exists, new
codifications of the shari‘a by individual countries are likely to
result in eliminating the measure of unity represented by the
Egyptian Civil Code and its progeny. Only a joint multi-national
exercise in codification could lead to the adoption of uniform
rules of Islamic law among the countries concerned.

Two recent events appear to indicate that the atavistic emotional
approach to the revival of Islamic law is losing steam. The contro-
versial results of Sudan’s experiment point to the pitfalls of a precip-
itate and ill-conceived return to the application of the shari‘a without
adequate preparation.” Moreover, in Egypt Parliament in effect

7. Faraj ‘Ali Fuda, Qabl al-Suqut (Cairo: Published by the author at
P.O. Box 5677, Heliopolis, 1985), pp. 126-141; al-Mahdi, al-Mustagbal.
See generally Carey N. Gordon, “The Islamic Legal Revolution: The
Case of Sudan,” The International Lawyer, 19, No. 3 (Summer 1985), pp.
793-815.
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shelved the drafts referred to above, which purported to codify the
shari‘a and were intended to replace existing codes. In May 1985
Parliament resolved that the codification of Islamic law should
proceed “in a gradual and scientific fashion.” Emphasis was put on
removing from existing laws those provisions, if any, which are
contrary to the principles and mandatory rules of Islamic law, rather
than on abrogating wholesale the current codes and statutes.

REVIEWING EXISTING LAWS

If the enlightened rational approach to the revival of the
shari‘a finally prevails, legal scholarship throughout the Muslim
world will be called upon to undertake a renewed in-depth study
of Islamic law and to conduct, with the benefit of the lessons of
such a study, a review of the existing codes to determine whether
they contain non-Islamic elements. A gradual disappearance of
the dichotomy of legal education, noted above as a factor in the
current crisis of the shari‘a, could make this task easier to
perform. In fact, interest in the comparative study of Islamic law
is on the increase in the modern-type law schools and the recent
publications of their faculty, on non-shari‘a subjects, contain
more Islamic inputs than ever before. In Egypt, to mention only
one Muslim country, modern legislation and comparative law
have become part of the curricula of the law schools of al-Azhar
and its affiliated institutions. There is thus a narrowing of the gap
between lawyers trained in Islamic law institutions and those
trained in modern-type law schools. Shared knowledge of both
systems is bound to reduce, and ultimately eliminate, that
natural antipathy toward the unknown with which each group
used to view the system in which it was not trained.

Such a renewed study of the shari‘a and a concurrent review
of the existing codes in the light of its teachings would bring
these codes even closer to the shari‘a. They would also produce
results that are likely to surprise the vociferous champions of an
immediate replacement of the existing codes, which they view as
un-Islamic, by others ostensibly based on the shari‘a.

One example of the closer identification of the existing codes
with the shari‘a that would stem from a better knowledge of the
latter is the rule of the undisclosed principal in the area of agency
law. Under a number of codes (e.g., Article 106 of the Egyptian
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Civil Code), the effects of a contract concluded by someone who
does not declare that he is an agent and identify his principal do
not devolve on the “undisclosed principal,” despite the existence

of agency. From this general rule the codes provide for an

exception ““where it is immaterial for the third party to deal with
the agent or the [undisclosed] principal.” On the face of it, this
last provision lends itself to a subjective interpretation whereby it
must be ascertained in each individual case whether it mat<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>